QD BUITE MNES, INC, ET AL
| BLA 96- 16 Deci ded June 5, 1998

Appeal froma decision of the Nevada Sate fice, Bureau of Land
Managenent, decl aring mning clai ns abandoned and void for failure to pay
mni ng cl aimnai ntenance fees. NW 594874, et al.

MNfirnmed as nodifi ed.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

Wiere a mining clai nant tenders paynent of mning
clai mnai ntenance fees via a check that is later
returned by the bank because of insufficient funds,
the effect is the sane as if the fees are not paid.
The fees cannot be considered to have been tinely
tendered in the absence of an acknow edgnent by a
bank officia that dishonor of the clainant's check
was due to an error on the part of the bank.

APPEARANCES. [DOion Fazier, President, Gldex Gorporation, F easant G ove,
Uah, for Appellant.

(PN ON BY ADM N STRATI VE JUDEE THRRY

@l d Butte Mnes, Inc., et al. 1/ (Appellant) has appeal ed froma
Deci sion of the Nevada Sate Gfice, Bureau of Land Managenent (BLM, dated
August 11, 1995, declaring certain unpatented nining clains abandoned and
voi d because Appel lant failed to tinely pay the nmai ntenance fees for these
clains, as required by section 10101 of the Qmi bus Budget Reconciliation
Act of 1993 (the Act), 30 US C 8§ 28f (1994) and 43 CF. R 88 3833.1-5,
3833.1-6, and 3833.1-7. Uhder the Act, a $100- per-cl ai mnai nt enance fee
was required to be filed for each claimon or before August 31, 1994, for
the 1995 assessnent year.

1/ Appellants include Gld Butte Mnes, Inc., Bullion Mnarch Gonpany, and
Gl dex Gorporation. The clains at issue were conveyed by Gl d Butte M nes,
Inc. and Bullion Mnarch Gonpany to Gl dex Gorporation on Aug. 3, 1995.

144 | BLA 246

WAW Ver si on



| BLA 96- 16

Inits August 11, 1995, Decision, BLMdecl ared 32 unpatented m ni ng
clains (NWC 594874, et al.) 2/ abandoned and void. In its Decision, BLM
states that it received Appellant's check No. 106, in the anount of $3, 200,
dated August 31, 1994, on August 31, 1994, but that the check was returned
by Bank of America on Septenber 13, 1994, for insufficient funds. The
BLM decl ared the cl ai n abandoned and voi d because the nai nt enance fee
was not tinely received by August 31, 1994, as required by the Act and
regul ations. 3/

Appel | ant contends on appeal that the bank erred in dishonoring its
check and that for this reason the clai ns shoul d not have been decl ared
abandoned and void. Appellant asserts that the check "was not honored as
aresult of an error by Bank of Arerica, and that the paynent shoul d be
deened to have been nade in accordance with 43 GFR 3833.1-3(a)." (Nbtice
of Appeal, para. 2.) Mre specifically, in a Septenber 25, 1995, letter
to BLMappended to Appel lant's Notice of Appeal, D on Fazier, President
of (ol dex Gorporation, states:

1. The check was issued on August 31, 1994 and there were
insufficient funds in the account on that date.

2. n Septenber 6, 1994, M. Ron Fazier presented a
deposit that the Bank did not accept. The check for deposit was
froma brokerage house in Trust and the Bank erroneously did not
realize M. Fazier was the Orector of that Trust and had full
authority to assign the check for deposit.

3. hthat date the check to the BLMwas presented for
paynent and because of other account activity after August 31,
1994, there were insufficient funds wthout the deposit of
Septenter 6 in the account.

4. The Bank mistakenly failed to informM. Frazier that
the account was in "over draft,” denying himthe opportunity to
take any immedi ate curative action. M. Fazier was at the Bank
on that day.

2/ The clains in question are denomnated | U #1-1U #32 (NVC 594874- NV\C
594905) .

3/ For the purpose of conplying wth 43 CF. R 8§ 3833.1-5 of this title,
"tinely filed" is defined as received wthin the tine period prescribed

by law or, if nailed to the proper BLMoffice, contained wthin an

envel ope cl early postnarked by a bona fide nail delivery service wthin the
period prescribed by |aw and recei ved by the proper BLMSate dfice by

15 cal endar days subsequent to such period, except as provided in § 1821. 2-
2(e) of thistitleif thelast day falls on a day the office is cl osed.

43 CF.R § 3833.005(m). As check 106 was recei ved by the Bank of Anerica
on Aug. 31, 1994, the 15-day grace period did not apply. However, no
proper paynent was nade as the check was di shonored.
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5. The deposit was cl eared on Septenber 8, 1994, and
M. FHazier was still unaware at that tine that the check to
BLM had been r et ur ned.

Appel lant also refers to 43 CF. R 8 3833.1-3(a), which provides in
pertinent part, that "[a] check or negotiable instrument * * * for which
paynent is not honored by the issuing authority, and such refusal is not an
error of the issuing authority, wll be deened to be a nonpaynent of the
charges or fees for which the check or negotiable instrunent * * * was
tendered.” Appellant contends the regul ation is not applicabl e because the
bank erred.

The record in this case does not support Appellant's assertions. The
case record contains a copy of a Septenber 20, 1995, letter to BLMfrom
the Qustoner Service Manager, Fallon Ofice, Bank of Anerica. The letter
st at es:

M. Fazier presented to the bank a deposit on 9/6/94
for $7500 froma brokerage firm payable to a trust account, we
couldn't credit his account wth the check in that form and it
wasn't until 9/8/94 that the deposit was accepted in his account.
In the neantine, the $3200 check was presented to the bank for
paynent on 9/6/94 and was returned on 9/7/94 unpai d.

Unfortunately, there were sufficient funds until 9/2/94
(Friday), and then after Labor Day on 9/6/94 & 9/7/94 there was
not, but on 9/8/94 the large deposit was accepted and processed
and sufficient funds have been in the account since then.

(Sept. 20 letter, paras. 2-3.)

Qontrary to Appellant's argunents, the record does not show that check
No. 106 was returned due to bank error. The Septenber 20 | etter fromthe
bank' s Qustoner Service Manager indicates that the Bank had been unabl e to
credit the earlier deposit because it "couldn't credit his account wth the
check in that form" Appellant’'s assertion that the bank erred i n not
honoring the $7,500 deposit in the formit was presented, such that
sufficient funds woul d have been present to cover check #106, is not
supported by the record.

[1] In Hinor ORourke, 130 I BLA 87, 88-89 (1994), we observed that
"[1]ongstandi ng Departnental precedent is clear that submssion of a check
that is not honored by the bank does not constitute paynent.” See al so
Geat Anerican @ld G., 141 IBLA 170, 172 (1997; NT.M, Inc., 128 IBLA
77, 80 (1993); Twn Arow Inc., 118 IBLA 55, 58 (1991). These
Decisions are consistent wth the regulation at 43 CF. R § 3833.1-3(a),
referenced by Appellant, which is, in essence, a codification of that
policy. Thus, in the absence of an acknow edgnent of error by a bank
official, the rule is that a check that is di shonored by the bank on whi ch
it is drawn does not constitute paynent of the underlying obligation for
which it is tendered. See Gary L. Garter (Onh Reconsi deration), 132 | BLA
46, 47 (1995).
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The BLMdecl ared these cl ai ns abandoned and void. However, under
43 CF.R § 3833.4(a)(2), the failure to pay the nai ntenance fee or file
the wai ver certification wthin the tine prescribed does not constitute an
abandonnent of the clains; instead, such a failure "shall be deened
concl usively to constitute a forfeiture" of the clains. See Geat Anerican
Gld @., supra, at 172. Accordingly, under the Act and i npl enenting
regul ation, the clains in question are deened forfeited.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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